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AUCTIONEERS & APPRAISERS





PROPERTY AUCTION

27 PROTEA AVENUE
NEWCASTLE

KZN
CONDITIONS OF SALE

CONDITIONS OF SALE

ON CONFIRMATION

In terms of which

IAN WYLES AUCTIONEERS

of
33 Ashfield Avenue

Springfield Industrial Park

Durban

4001
(hereinafter called the : "Auctioneer")
ACTING ON BEHALF OF: 


The Trustees in the matter Insolvent Estate: R & AH Erasmus
Master’s Reference Number:  ..................
(hereinafter called the "Seller")
INTENDS TO OFFER FOR SALE BY PUBLIC AUCTION CERTAIN FIXED IMMOVABLE PROPERTY DESCRIBED AS: 

Erf 7690, Newcastle
IN EXTENT:


1705 m²
SITUATE AT:

27 Protea Avenue, Newcastle

(hereinafter called the "Property"
IAN WYLES AUCTIONEERS in the capacity as Auctioneers will sell the property as advertised by Public Action on behalf of the Seller on the following terms and conditions:
AUCTION PROCEDURE


1.
Every sale shall be subject to the control of the Auctioneer who shall have the sole right to regulate the advance in bidding.  Every bid shall constitute an Offer to Purchase the property for the sale at the amount bid.

2.
The highest accepted bidder shall be the Purchaser.  Should any dispute arise between two or more bidders, the lot may be put up again and re-sold or the Auctioneer may choose the Purchaser, his decision to this effect being final.

3.
The Auctioneer may refuse any bid without being obliged to give any reasons for such refusal and he may likewise not proceed with the sale of any property at any time prior to the conclusion of the sale hereof, in which event he shall not be liable in damages for any cause whatsoever to any person by reason of the sale not being proceeded with, whether it has been advertised to take place on any specific date or not.

4.
Should the Auctioneer commit any bona fide error in the conducting of the sale, or in his reference to the property, such error shall not be considered binding either upon the Seller of the Purchaser but shall be rectified.

5.
The Purchaser shall upon the fall of the hammer sign these Conditions of Sale.

PURCHASE PRICE

6.
Payment of the purchase price shall be as follows:

A deposit of 10% (TEN) of the Purchase Price shall be payable to the Agent on the signing of these Conditions of Sale by the Purchaser
In addition, 7% plus VAT Auctioneer’s Commission to be paid by the Purchaser on the realisation figure on the signing of these Conditions of Sale: R . . .. . . . . . . . . . . . . . . . . . . . . . . . 

The Agent shall be entitled to receive payment of any disbursements made by him out of the proceeds of the deposit and the balance of the deposit shall be payable to the Seller within 30 days of the signing of these Conditions by the Purchaser.  The Purchaser shall be entitled to interest on the deposit.  
The Purchaser shall pay the Seller the balance of the purchase price within 30 days of confirmation of the sale or furnish the Seller within the aforesaid period, with a Bank, Building Society or other guarantee acceptable to the Seller for the balance of the purchase price free of exchange at Durban on the date of registration of transfer of the property into the Purchaser's name.
Occupational interest at the rate of 11% (ELEVEN PERCENT) per annum from date of confirmation to date of transfer shall be payable by the Purchaser to the Seller monthly in advance on the outstanding balance after deduction of the deposit.
CONFIRMATION

7.
The sale is subject to confirmation by the Seller within 21 (TWENTY ONE) DAYS from the date of sale. The date of the confirmation shall for the purpose of this Agreement be deemed to be the date of signing by the Seller of this Agreement.  The Agent shall thereafter notify the Purchaser by prepaid registered post.

FURTHER OFFERS

8.
Any increased offer which is acceptable to the seller made after the auction shall be addressed to the Auctioneer and the Auctioneer shall, if possible, advise the successful bidder accordingly and the successful bidder shall, for a period of not more than 24 hours after such advice, have the opportunity to match the increased offer subject to all the conditions and terms hereof in which case, and if need be, the period for confirmation of the sale will be extended for a period of not more than 48 hours.  Not more than one extension shall take effect in terms of this Clause except by agreement between the Seller and the Purchaser.

POSSESSION

9.
Subject to the Purchaser having complied with all the obligations incumbent on him, possession of the property shall be given to the Purchaser on confirmation by the Seller from which date the Purchaser is entitled to the rental, if any, and is liable for payment of any rates, taxes, stand licences, insurance and other like charges, with respect to the property.  On date of confirmation all benefits and risks of ownership in respect of the property shall pass to the Purchaser and the Purchaser shall insure the property and the improvements thereon for its full replacement value against risk of loss or damage by fire.
Any rates and taxes and other imposts paid out subsequent to the said date of possession by the Seller shall be refunded by the Purchaser proportionally in accordance with the above.
OCCUPATION

10.1
Occupation shall be given to the Purchaser upon confirmation.  The Seller, however, gives no warranty that the Purchaser will obtain actual occupation of the property on the date provided and the Purchaser shall have no claim of whatsoever nature against the Seller should actual occupation not be obtained on the date of possession of the property.

The parties record that if the property is leased, this Agreement is entered into subject to the conditions of the lease with which the Purchaser has acquainted himself.  The Purchaser shall make his own arrangements with the Lessee to obtain occupation of the property.  The Purchaser acknowledges being fully aware of the protection aforwarded to the tenants under the Rents Act No.80 of 1976 any amendments thereof insofar as same may be applicable to the said tenant/s. The Seller does not warrant the terms and conditions of the lease. 
"VOETSTOOTS"

11.
The property is sold "voetstoots" to the extent such as it now lies without any warranty or guarantee whatsoever, neither will the Seller or the Agent be responsible for any latent or patent defects.

The sale is subject to the conditions and servitudes as specified in the existing Title Deed and to all such other conditions as may exist in respect thereof with which the Purchaser has acquainted himself.  The Seller is not answerable for any deficiency in the extent of the property and does not profit by any eventual excess thereof.  In the event of the description and area of the property herein being different from that in the Title Deed concerned, the description and area in such Title Deed shall be considered and incorporated herein.

The Purchaser furthermore acknowledges that he has acquainted himself with the situation, nature, conditions, beacons, extent and locality of the property and the seller and/or Agent shall be entirely free from all liability in respect thereof. 
Whenever appropriate in this Agreement and unless the context otherwise requires, words signifying the singular number shall include the plural and words importing the masculine gender shall include the feminine gender.
WARRANTY

12.
The purchaser hereby warrants that the procedures pertaining to the auction, inter alia:


12.1
The registration of the bidders;


12.2
The reading of the Conditions of Sale;


12.3
The commencement of the bidding;


12.4
The bidding, and


12.5
The due signature and completion of the Conditions of Sale by the purchaser were conducted in a lawful and proper manner without any irregularity of any nature whatsoever.

ENTIRE AGREEMENT

13.
Any latitude or extension of time allowed by the Seller to the Purchaser shall not, under any circumstances, be deemed to be a waiver of the Seller's rights hereunder.  No conditions, stipulates, warrants or representation whatsoever other than those expressly provided for herein have been made by the Seller and/or Agent and this Agreement to purchase shall, upon confirmation hereof, constitute the entire contract between the parties.

Any variations, alteration or additions to this agreement shall not be of any force or affect or legal validity unless reduced to writing and signed by the Seller and the Purchaser.
TRANSFER

14.
The Purchaser shall be liable for all transfer costs including transfer duty and other costs incidental thereto.  Transfer shall be effected by the Seller's conveyances within reasonable time after the Purchaser has complied with the terms of Clause 6 hereof and after the Purchaser has paid all the costs referred to in this paragraph to the Seller's conveyances which costs shall be payable on demand.  The Purchaser and the Seller undertake to sign all documents necessary to effect transfer of the property on demand and the Seller shall have the right to cancel this contract should the Purchaser unnecessarily delay transfer of the property.

COMPANY OR CLOSE CORPORATION TO BE FORMED

15.
In the event of the Purchaser signing this Agreement in his capacity as Trustee or Agent for a Company or Close Corporation to be formed and the Purchaser fails within 30 days from date of this Agreement to register a Company or Close Corporation having as one of its objects the adoption or ratification of this Agreement or such Company or Close Corporation fails to adopt or ratify this Agreement within 14 (FOURTEEN) days after the date of its incorporation, then in either of such events the said Purchaser shall be deemed as from the date hereof to have entered into this Agreement in his personal capacity and as principal and to have acquired and to have assumed the rights and obligations of the Purchaser under this Agreement.  In the event of such Company or Close Corporation being registered and duly adopting or ratifying this Agreement, then the said Purchaser by his signature hereunder shall be deemed to bind himself and binds himself to the Seller as surety and co-principal debtor in solidum with such Company or Close Corporation for the due performance by it as the Purchaser of all the terms and conditions of this Agreement.

CANCELLATION

16.
Should the Purchaser fail to comply with any of the conditions of this sale and demand, the Seller shall be entitled, without further notice, either:

(a)
to cancel this Agreement, retake possession of the property and have the property sold again by auction or private treaty, in his sole discretion, In this event the purchaser shall be liable for all costs of result there from and also for all Government dues and the Agent's commission in respect of the first sale payable by the Seller, which he would not have had to pay but for the cancellation and consequent resale.  All payments made by the Purchaser to the Seller in terms of this Agreement shall be forfeited by the Purchaser as "rouwkoop"; or

(b)
to hold the Purchaser bound by his purchase and to claim forthwith the payment of the whole of the purchase price.

REPAIRS, IMPROVEMENTS AND ALTERATIONS

17.
(a)
Should the Purchaser make any alterations or improvements to the property, then, unless otherwise agreed in writing by the parties, the Purchaser shall not be entitled to any refund or compensation in respect of the same in the event of this sale being cancelled in terms of Clause 16, unless such repairs, improvements and/or alterations relate to necessary expenditure incurred by the Purchaser, with or without the authority of the Seller, in regard to the preservation of the land or any improvement thereon.  In the event the cancellation of the Agreement, as aforesaid, the Purchaser hereby waives any lien he may have over the property for such improvements and grants the Seller an irrevocable power of attorney and authority to enter upon and take possession of the property.
(b)
The Purchaser shall in so far as may be necessary obtain the required electrical installations' certificate of compliance and the entomologist report at his own cost before registration of transfer shall be effected.
FIXTURES AND FITTINGS


18.
The property is sold together with any buildings or other improvements thereon, and, in the event of there being such buildings and other improvements, any stoves, anthracite heaters, electric fittings, venetian blinds therein, pumps, engines, fences, trees and shrubs, and fittings thereto shall be deemed to be included in this sale.  The Seller shall, however, not be liable for any claims or whatsoever nature by the Purchaser should the aforesaid improvements, fixtures and fittings on date of possession not be on the property or not be in the same condition as on date of the auction.
MAGISTRATES COURT JURISDICTION

19.1
For the purpose of all the proceedings hereunder the parties consent to the jurisdiction of the Magistrate's Court otherwise having jurisdiction under Section 29 of the Magistrate's Court Act of 1944 as amended notwithstanding that such proceedings
are otherwise beyond such jurisdiction.  This Clause shall be deemed to constitute the required written consent conferring jurisdiction upon the said Court pursuant to Section 45 of the Magistrate's Court Act of 1944 as amended.

19.2
Notwithstanding 19.1, the Seller shall have the right at the Seller's sole option and discretion to institute proceedings in any other competent Court which has jurisdiction.

JOINT AND SEVERAL LIABILITY

20.
Should there be more than one Purchaser, the Purchasers shall be liable jointly and severally and in solidum for the payment of all the monies hereunder and for the carrying out of all the terms of this Contract.

21.
Should the consent of the Master of The Supreme Court be required for confirmation of the sale and should such confirmation not be obtained this "Deed of Sale" will be considered null and void.
DOMICILIUM

22.
The Purchaser hereby chooses his domicilium citandi et executandi for all purposes arising out of this Agreement at :
	Postal Address : . . . . . . . . . . . . . . . . . . . . 
	Telephone (B) : . . . . . . . . . . . . . . . . . . 

	 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
	Telephone (H) : . . . . . . . . . . . . . . . . . . 

	Physical Address : . . . . . . . . . . . . . . . . . .
	Fax No.           : . . . . . . . . . . . . . . . . . . 

	 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
	Cellular No.     : . . . . . . . . . . . . . . . . . . 


I, the undersigned  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
(FULL NAMES)

Identity Number  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
(herein referred to as "the Purchaser")

hereby offer to purchase the property for the sum of R . . . . . . . . . . . . . . . . . . . . . . . . .  
(IN WORDS)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
. . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ("the Purchase Price")
pursuant to these Conditions of Sale.
SIGNED AT . . . . . . . . . . . . . . . . ON THIS THE . . . . .  DAY OF . . . . . . . . . . . . . . 2010
AS WITNESS

	1.  . . . . . . . . . . . . . . .. . . . . . . . . . . .  

2.  . . . . . . . . . . . . . . . . .. . . . . . . . . .  


	. . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . 
PURCHASER

Assisted insofar as need be by the Purchaser's husband, binding myself to the Seller as surety and co-principal debtor under renunciation of the benefit of excursion for my wife's obligations hereunder signed by me/us.

. . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . 

SPOUSE 
(WHERE NECESSARY)


SIGNED AT . . . . . . . . . . . . . . . . ON THIS THE . . . . .  DAY OF . . . . . . . . . . . . . . 2010
Auctioneer: . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CONFIRMED
BY THE SELLER AT . . . . . . . . . . . ON THIS THE . . . DAY OF . . . . . . … . . . . 2010
AS WITNESS
	1.  . . . . . . . . . . .. . . . . . . . . . . . . . . . 
2.  . . . . . . . .  . . . . . . . . . . . . . . . . . 
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

SELLER
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